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Zambia Human Rights Commission .

This Zambia National Baseline Assessment on Business and Human Rights was developed by

the Zambia Human Rights Commission, with support from the Danish Institute for Human
Rights.

The Zambia Human Rights Commission is the National Human Rights Institution in Zambia
created in line with the Paris Principles. The Commission was established in 1997 under
article 125 of the Zambian Constitution and mandated by the Human Rights Commission Act
No. 39 of 1996 to promote and protect human rights in Zambia. The specific functions of HRC
are to investigate all human rights violations, maladministration of justice, propose effective
measures to prevent human rights abuse, visit prisons, other detention and related facilities
with a view to assess and inspect conditions. The Commission is further mandated to carry
out a continuing programme of research, education and facilitate rehabilitation of victims of
human rights violations and abuse.

THE DANISH
INSTITUTE FOR
HUMAN RIGHTS

The Danish Institute for Human Rights (DIHR) is an independent, national human rights
institution modelled in accordance with the UN Paris Principles. The Institute, which was
established by statute in 2002, carries on the mandate vested in the Danish Centre for Human
Rights in 1987. This encompasses research, analysis, information, education, documentation
and the implementation of national and international programmes. The chief objective of the
DIHR is to promote and develop knowledge about human rights on a national, regional and
international basis predicated on the belief that human rights are universal, mutually
interdependent and interrelated. The Institute believes that societies must be based on the
rule of law, where the state protects and confers obligations on the individual while
safeguarding the most disadvantaged and marginalized groups in society. The Institute
cooperates with organizations and public authorities in Denmark, with academic institutions
and humanitarian organizations in other countries, as well as with the Council of Europe, the
EU, the OSCE, the UN, the World Bank and a range of international donors.
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INntroduction

The Zambia Human Rights Commission is
pleased to present this National Baseline
Assessment on Business and Human
Rights.

The Baseline provides a comprehensive
account of the status of protection of
human rights with regard to business
activities in Zambia. In particular, the
Baseline examines the measures that the
Zambian Government has taken to protect
human rights from the adverse impacts of
business activities through laws, policies,
regulation and adjudication, as well as the
provision of remedy mechanisms. The
Baseline identifies strengths and
weaknesses in the Government’s
approach regarding business and human
rights, and makes recommendations to
address gaps.

In 2011, the United Nations Human Rights
Council unanimously endorsed the United
Nations Guiding Principles on Business and
Human Rights, a framework that assigns
responsibility to States and companies for
addressing business-related human rights
harms. Three years later, in June 2014, the
Human Rights Council called on all of its
Member States to develop National Action
Plans (NAPs) to promote the
implementation of the Guiding Principles
in their respective national contexts. To
undertake a meaningful NAP,
governments should know how far current
law, policy, and other measures at the
national level give effect to the State’s
duty to protect human rights under the
Guiding Principles and other international
business and human rights standards. A
National Baseline Assessment (NBA)
allows them to do so, by identifying
initiatives already in place to regulate the
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human rights impacts of businesses, and
considering how businesses are impacting
workers and communities.

This Baseline was carried out by the
Zambia Human Rights Commission (ZHRC),
with technical support from the Danish
Institute for Human Rights (DIHR). Both
organisations are National Human Rights
Institutions with the mandate to promote
and protect human rights. Both are A-
status accredited by the International
Coordinating Committee of National
Human Rights Institutions, meaning that
they are independent institutions free
from government interference. The
framework of the Baseline is based on the
National Action Plans Toolkit, which was
developed jointly by DIHR and the
International Corporate Accountability
Roundtable (ICAR).? The findings
presented here are based on desktop
research, as well as interviews and
consultations with Zambian government,
civil society and business stakeholders.

By providing a comprehensive and
evidence-based account of the status of
business and human rights in Zambia, the
Baseline seeks to provide a platform for
further dialogue between stakeholders
about how to ensure that laws, policies
and regulations facilitate business respect
for the human rights of workers and
communities. The Baseline also seeks to
promote the development of a National
Action Plan in Zambia that addresses the
issues identified here.

The report is structured in two parts. Part
1 contains the introduction, including a
brief overview of NAPs and the role of
NBAs (Section 1.2), a description of the
methodology applied to produce the
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Baseline (Section 1.3), and an overview of
the Zambian business and human rights
context (Section 1.4).

Part 2 of the report outlines the key
findings and recommendations of the
Baseline assessment. Under Pillar | of the
Guiding Principles the following topics are
addressed: government commitment to
implementing the Guiding Principles;
participation in international standards
and initiatives; collection and distribution
of revenues from business activity;
economic, social and cultural rights under
the constitution; land ownership and
acquisition; labour law; environmental
law; access to information and corporate
reporting; enforcement capacity;

businesses controlled by the State and
State-owned enterprises; public service
delivery; Government contracting and
procurement; policy coherence; and
investment negotiations and agreements.
Under Pillar Ill judicial grievance
mechanisms and non-judicial grievance
mechanisms are addressed.

Annex | provides the complete National
Baseline Assessment, a comprehensive
overview of all laws, policies and
regulations regarding the private sector
that were examined as part of the
Baseline, as well as gaps in their
implementation. Annex Il provides an
overview of the stakeholder consultations.

National Action Plans & The National Baseline Assessment

In 2011, the Human Rights Council
unanimously endorsed the Guiding
Principles, a framework that articulates
the roles and responsibilities of
governments and businesses with regard
to preventing and addressing business-
related human rights harms. The
framework consists of three
complementary and inter-related pillars:

1. The State has the duty to protect
against human rights abuses by third
parties, including business enterprises;

2. Business enterprises have the
responsibility to respect human rights, i.e.
‘do no harm’, regardless of whether the
State takes up its own duties; and

3. Victims of business-related human
rights harms must be provided with
effective access to remedy.

Three years later, in June 2014, the
Human Rights Council called on all of its
Member States to develop NAPs to
promote the implementation of the
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Guiding Principles in their respective
national contexts.®> NAPs are a well-
established tool for governments to
coordinate action and make concrete
commitments to address a particular
theme. NAPs on climate change, gender
empowerment and poverty reduction
have been undertaken by dozens of
States. NAPs on Business and Human
Rights aim to achieve the same internal
collaboration and external target-setting.
To date, human rights and business NAPs
have been published by seven countries,
including the United Kingdom, the
Netherlands and Denmark. Niger,
Mozambique and a number of other
countries are currently in the process of
preparing NAPs.*

To undertake a meaningful NAP,
governments should know how far current
law, policy, and other measures at the
national level give effect to the State’s
duty to protect human rights under the
Guiding Principles and other international
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business and human rights standards. A
NBA allows them to do so. A NBA
identifies the laws, policies, regulation and
other initiatives that are already in place
to regulate the human rights impacts of
businesses, includes information on how
businesses are impacting workers and
communities, and identifies gaps in
protection.

NBAs should be carried out by neutral
third parties and developed through

Methodology

The framework for the Baseline is based
on the DIHR-ICAR National Action Plans
Toolkit. The Toolkit elaborates Pillar | and
Pillar Ill of the Guiding Principles (Pillar Il
relates to company practice, so is not
included) through a comprehensive
overview of government protection of the
human rights of workers and communities
from business-related harms.

The Toolkit template was modified for the
present assessment. Guiding Principle 2
and 7, for example, both of which relate to
the conduct of businesses abroad, were
omitted, as few Zambian companies
operate in other jurisdictions. As can be
seen in the Baseline (Annex 1), other
indicators were grouped or kept separated
according to their relevance to the local
context.

The core Baseline team consisted of five
members of personnel from the ZHRC, led
by the Head of Research, with support
from two DIHR personnel.
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consultation with civil society, business
and government actors. As such, National
Human Rights Institutions (NHRIs) are
perfectly placed to take up this role, and a
number of ongoing NBAs are being carried
out by NHRIs or involve strong NHRI
participation. In Africa, current NBA
processes in Zambia, Tanzania, South
Africa and Kenya are led by, or involve the
participation of, NHRIs.

The Baseline was conducted between June
2015 and January 2016 and involved the
following steps:

1. Desktop research on laws, regulations,
cases, reports and initiatives; analysis
of secondary sources providing
insights into the human rights impacts
of businesses in Zambia (for the full
list see the Endnotes)

2. Initial interviews in Lusaka with
government, civil society and business
stakeholders to verify the accuracy of
the desktop research and fill in
missing information (for the full list of
stakeholders interviewed and
consulted, see Annex Il)

3. Preparation of the consultation draft
of the Baseline

4. Further stakeholder consultation to
verify the key findings of the draft
Baseline

5. Finalisation and publication of the
Baseline.
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Business & Human Rights Context

Since 1995, Zambia’s gross domestic
product (GDP) has grown at an average of
more than 5 percent per year. Growth in
international confidence emanating from
economic and structural reforms has seen
a rise in foreign direct investment (FDI) in
mining, construction, manufacturing and
services, with production and exports
growing apace.

Annual Growth Rate of Zambian GDP

Percent
-'_'- =
—

Source: Bank of Zambia

In the past 10 years, growth in incomes
and economies in the developing world
(particularly the BRICS) has fuelled a
worldwide boom in demand for
commodities, and Zambia has been no
exception. Between 2000 and 2010,
mining’s share of GDP grew to almost 10
percent of GDP. By 2012, construction
more than doubled to 12.9 percent and
transport, storage and communications
grew by approximately two-thirds. These
two sectors, as well as manufacturing and
agriculture, now individually contribute
more to GDP than mining. The structure of
Zambia’s economy is changing. Mining,
construction, transport, storage and
communications are growing, while the
contribution of agriculture is shrinking.
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According to 2010 Central Statistical Office
(CSO) data, agriculture remained the
largest employer, contributing 67 per cent
of total employment, followed by
wholesale and retail (10 per cent),
community, social and personal services (9
per cent), manufacturing (3 per cent) and
transport and communications (3 per
cent).

Faid FLLH

Though mining and construction
registered the most growth since the
1990s, they only employed 1.5 per cent
and 1.7 per cent of the workforce,
respectively.

In terms of gross domestic product, 2012
CSO data showed that wholesale and retail
trade remained the largest (16 per cent),
followed by construction (13 per cent) and
agriculture (13 per cent). Though mining
contributes significantly to export
earnings, its GDP share remains low, equal
to real estate and business services at 7
per cent.

The agricultural sector employs the
majority of Zambians and makes a
significant contribution to GDP. However,
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it is worth noting that 40 to 60 per cent of
Zambia’s agricultural output is produced
by medium and small scale farmers who
mostly rely on family labour, with large-
scale commercial farms contributing the
minority of output and employment. The
human rights impacts of agriculture,
especially the use of ‘casual” workers, child
labour on tobacco farms and non-
compliance with labour laws, have
received considerable attention, and
continue to be a concern for Zambian
citizens and policymakers. In recent years,
the tobacco industry has declined due to
low prices and subsidisation of maize,
driving many commercial farmers into
wheat production, a sector that is highly
mechanised and depends less on manual
labour.

The construction, transport, wholesale
and retail sectors have also attracted
popular attention due to their human
rights impacts. According to media and

NGO reports, few businesses provide
workers with a living wage, and many give
women workers lower pay and worse
working conditions than men. Compliance
with labour laws—providing protective
equipment, paying social security and
recognising adequate rest periods—
continues to be poor.

Many of the most severe violations are in
foreign-owned businesses and the
informal sector. Construction, for
example, is dominated by Chinese
businesses and informal Zambian
businesses, both of which reportedly deny
Zambian workers the right to form or join
trade unions, bargain collectively or carry
out legal strike actions. These concerns,
and the reasons behind them, cut across
economic sectors and geographic regions.

The mining industry, the backbone of the
Zambian economy, has also been at the
centre of human rights concerns. These
range from large-scale displacements to

Sectoral Percentage Share of GDP (1994 Constant Prices)
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tax evasion, environmental pollution and
poor working conditions. As in other
sectors, these abuses arise from the
intersection between companies,
contractors and local and national
government bodies, and victims of human
rights abuses often do not know where to
voice their complaints to have them
addressed.

This Baseline aims to provide a resource to
such victims, and to initiate a dialogue

between communities, government
agencies and business enterprises to
ensure that adverse business-related
human rights impacts are prevented,
mitigated and remedied.

Key Findings & Recommendations

Pillar 1: State Duty To Protect

GUIDING PRINCIPLE 1 EFFECTIVE POLICIES,

LEGISLATION, REGULATIONS AND ADJUDICATION

Government Commitment
to the Guiding Principles

The United Nations Guiding Principles on
Business and Human Rights were
unanimously endorsed by the UN Human
Rights Council in 2011.° The Guiding
Principles state that: (i) governments have
a duty to protect against human rights
abuses by businesses; (ii) businesses have
a responsibility to respect human rights;
and (iii) victims of business-related human
rights abuses must be provided with
access to remedy.

The Human Rights Council called upon UN
Member States to take deliberate steps to
implement the Guiding Principles,
including by reviewing laws, providing
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guidance to companies and improving
access to remedy for workers and
communities that are adversely impacted
by business activities.

Gaps in Implementation

e The Zambian Government has taken
no deliberate steps to implement the
Guiding Principles. This research found
no examples in which the Government
assessed its laws, regulations, policies
or practices against the Guiding
Principles or other international
standards as a step toward more
effectively preventing business-related
human rights abuses.

¢ |nvestment authorities (the Zambia
Development Agency and the Ministry
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of Commerce, Trade and Industry) and
other Government agencies provide
no guidance on sustainable business
practices or the Guiding Principles to
foreign or domestic companies.

No statutory body provides guidance
to companies on the implementation
of the Guiding Principles or other
international business and human

rights standards or frameworks.

The Ministry of Mines, the Ministry of
Commerce, Trade and industry, the
National Construction Council and
other responsible agencies do not
provide any guidance to companies on
the corporate responsibility to respect
or the obligation to undertake human
rights due diligence.

Recommendations to the Government

Make a formal commitment to the
Guiding Principles and commit to a
National Action Plan for their
implementation.®

Map all relevant agencies with
responsibilities related to preventing
and addressing human rights impacts
of businesses and provide training to
the agencies on the Guiding Principles.

Ensure that relevant agencies, such as
the Ministry of Mines, the Ministry of
Commerce, Trade and Industry, the
National Construction Council and
others, provide standards and
guidance to companies and other
stakeholders on their responsibilities
under the Guiding Principles.

Undertake sector-level analyses of the
human rights risks and impacts
associated with major industry sectors
(e.g. extractive industries and
agriculture) and take steps to address
the risks and impacts identified.

National Baseline Assessment on Business and Human Rights

Participation in
International Standards &
Initiatives

Zambia has signed a number of soft law
instruments relevant to business and
human rights, including the Abuja
Declaration, the Beijing Platform for
Action and the Africa Mining Vision.
Zambia is also a voluntary member of the
Extractive Industries Transparency
Initiative, meaning that companies and the
Government publicly report their
payments and revenues, respectively.

Gaps in Implementation

e Despite evidence that public and
private security forces have used
excessive force in connection with the
extractive industries, Zambia is not a
member of the Voluntary Principles on
Security and Human Rights or other
initiatives or standards that address
human rights in security arrangements
for business operations.’

e Zambia has not supported or adopted
the Guiding Principles on Large Scale
Land Based Investments in Africa.

e Government commitments to soft law
instruments have not been fully
implemented in domestic law. The
African Mining Vision, for example,
has not been developed into a
Country Mining Vision.

Recommendations to the Government

e Become a member of the Voluntary
Principles on Security and Human
Rights and provide guidance to
Government agencies and companies
on their implementation.

e Adopt and implement the Guiding
Principles on Large Scale Land Based
Investments in Africa.



Zambia Human Rights Commission

e Implement the African Mining Vision
by developing and implementing a
Country Mining Vision and engaging in
regional cooperation.

e The Ministry of Mines and the
Ministry of Commerce, Trade and
Industry should provide guidance to
companies on joining and
implementing the Voluntary Principles
on Security and Human Rights.

Collection & Distribution of
Revenues from Business
Activity

The collection and distribution of revenues
from business activities have profound
importance for human rights, as they can
prevent or enable the creation of an
environment in which people are able to
enjoy their rights. Under international
human rights law, and as re-iterated in the
Guiding Principles, States have the duty to
protect against human rights abuses by
businesses.

In Zambia, the extractive industries
account for 9 per cent of gross domestic
product, 67 per cent of exports and 30 per
cent of Government revenues.® Since
2005, foreign direct investment in Zambia
has more than quadrupled, growing from
$356 million to $1.5 billion per year.? In
the same period, however, the percentage
of people living on less than $1.25 per day
has also risen, from 68.5 per cent to 74.3
per cent. The World Bank has noted that
Zambia’s increasing copper exports will
not lead to socio-economic development if
revenue is not translated into job creation
in rural areas or invested in infrastructure

or social services.*
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Pursuant to tax laws, 95.87 per cent of
extractive industries revenues are
remitted to the central Government and
0.81 per cent to local councils.

Gaps in Implementation

e The Government has not developed
legislation, policy or other measures
to ensure that local communities
benefit from revenues generated from
business operations in their area.

e The framework for distributing
revenue from the central authorities
to provincial and local councils is not
clear, and the use of these revenues is

opaque.

e Forthe revenues remitted to local
councils, there are no clear guidelines
for how they should be spent, nor that
their use is communicated to local
communities.

Recommendations to the Government

e Develop and implement a clear plan
for sharing natural resource revenues
that stipulates roles, responsibilities
and distribution between the central
Government, local councils and local
communities. The plan should be
developed through a participatory and
multi-stakeholder process.

e Issue guidelines to local councils
specifying that extractive industries
revenue spending should: (i) be
aligned with local and national human
development objectives; (ii) take a
human rights-based approach to
prioritisation; and (iii) be transparent
and compatible with human rights
standards.

"
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GUIDING PRINCIPLES 1 & 3 LAWS, POLICIES,

REGULATIONS & THEIR ENFORCEMENT

Economic, Social and
Cultural Rights under the
Constitution

The State duty to protect against human
rights abuses by businesses extends to
impacts on health, livelihoods, culture and
environment. It includes all human rights.

Zambia was ranked 141st out of 187
countries on the 2014 Human
Development Index. Education, life
expectancy and per capita income have
risen steadily since 2000, albeit slowly, and
Zambia is now slightly above the average
for Sub-Saharan Africa."!

These improvements, however, mask
significant disparities between rural and
urban areas, and an economy heavily
dependent on natural resource extraction.
In 2010, the most recent year for which
data is available, Zambia had the highest
rate of income inequality in the world.™

Gaps in Implementation

e Under the current Constitution,
citizens cannot make legal claims
against the Government for failing to
uphold economic, social and cultural
rights. It is possible to make claims
against business actors via other
avenues, such as civil or criminal laws,
but Government behaviour remains
un-actionable.

Recommendations to the Government

e The Draft Constitution, which includes
economic, social and cultural rights in
the Bill of Rights, thus making them
actionable, should be passed as soon
as possible.
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Land Ownership &
Acquisition

There are two basic types of land tenure in
Zambia: customary and State."® Customary
land is administered by local chiefs or
traditional leaders, and makes up between
80 per cent and 96 per cent of the land in
Zambia.* The Lands Act permits the
holder of customary land to convert land
into leaseholds with permission from local
chiefs.”

The Constitution protects the right to own
property and prohibits deprivation of
property without due process or proper
compens.ation.16 The Commissioner of
Lands, within the Ministry of Lands,
Natural Resources and Environmental
Protection, is responsible for land
administration on behalf of the president.
At the local level, more than 100 district
councils are authorised to administer land
on behalf of the Ministry of Lands. These
councils process applications for
leaseholds and permissions for conversion
of customary tenure.’

In recent years, investments in mining,
tourism and agriculture, as well as
increasingly industrial development, have
led to displacements of communities.
These developments, accompanied by a
growing population and increasing
urbanisation, have resulted in mounting
pressure on land. Poor people are the
most vulnerable to displacement as their
land rights are often not formally
recognised.™®

The Zambia Human Rights Commission
reported in 2010 that communities had
been displaced without being informed
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beforehand, and that subsistence farmers
had been resettled in urban areas.
Displacements sometimes moved people
further away from health facilities and
schools."

Gaps in Implementation

e Processes and procedures related to
land acquisition, lease and use by
companies are not clear. For example,
it is not established under the Lands
Act or other relevant law whether the
company or the Government should
negotiate with communities when
purchasing land. Furthermore, the
interaction between Government
bodies—the Ministry of Lands and the
Ministry of Mines, for example—is not
clearly defined in law, resulting in
duplicated, overlapping and inefficient
processes. The role of local councils in
private-sector land acquisitions is
similarly ambiguous.

e |Information on land status, use and
acquisition is not systematically
gathered or published by the
Government. According to official
statistics, approximately 94 per cent of
the land in Zambia is customary land,
with 6 per cent classified as statutory
land.?® These figures, however, do not
exclude forests and game parks from
customary tenure, and do not include
a number of recent land acquisitions
that converted large blocs of
customary land into statutory land.
Once land has been transferred from
customary to statutory land, it cannot
be transferred back. No updated land
audit or chiefdoms map provides
business, government or civil society
actors with information about who
should be consulted when acquiring or
leasing customary land.
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There are no detailed guidelines in the
law on the process to be followed in
the event of resettlement or
displacement of persons associated
with land use for business investment.
Though the Lands Act requires
‘consultation’ by businesses when
purchasing land, this term is not
defined, and it is not clear which
actions meet the requirement under
the law. Furthermore, the law does
not state that such consultation
should be compatible with human
rights or take a human rights-based
approach.

The Lands Act does not provide
guidance for calculating and
distributing compensation in cases
where a company purchases, leases or
uses land or displaces its residents.

Recommendations to the Government

Clarify the processes and procedures
for land acquisition, lease and use by
companies in the Lands Act, Draft
Land Policy, Draft Resettlement Policy
and other relevant laws and policies.
Ensure that these procedures are
clearly communicated to businesses
and citizens.

The Lands Act should elaborate the
basic provisions in the Constitution to
specify the calculation of
compensation when land purchases or
resettlement are carried out.

Undertake a comprehensive land
audit, including a new chiefdoms map,
to provide an accurate account of land
ownership. This audit should be
carried out by an independent third
party.

The security of tenure provided in the
Customary Land Bill should require
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consultation with affected
communities when land is earmarked
for investors.

e The new Resettlement Policy and
Guidelines for Compensation and
Resettlement should be promptly
finalised and publicised.

e The Lands Act (section 3(4)) and Draft
Lands Policy should state that
customary land purchase, lease or
access by a company should require
meaningful consultation (noting the
constituent elements of free, prior
and informed consent as defined in
international law) and an access plan.

e Set aside some land as exempt from
outright purchase. The Government
should also reserve lands for qualified
ownership arrangements whereby, for
example, company purchase of land is
contingent upon providing community
access to communal areas for grazing
or burial sites.

e The Draft Lands Policy should be
presented for public consultation and
comment, finalised and implemented
to ensure full compatibility with
international human rights standards.

e The Draft Customary Land Bill, which
has been developed to address some
of the gaps identified above, should be
passed.

Labour Law

Zambia’s labour laws generally comply
with international standards. Zambia’s
2012 Labour Force Survey, the most
recent available, indicated that 88.7 per
cent of employees worked in the informal
sector, making them ineligible for benefits
and protections under the Labour Law.

National Baseline Assessment on Business and Human Rights

Ninety-seven per cent of agricultural
workers were informally employed.**

In recent years, the issue of casual labour
has emerged as a major concern. Casual
labour is generally defined as the
employment of a worker for more than six
months on recurring contracts, without
job security, pension, union
representation or rest leave. Data on the
prevalence of casual labour is not
gathered by official statistics agencies, but
estimates by the Mineworkers Union of
Zambia indicate that up to 37 per cent of
mining workers in Zambia are employed
on a casual basis.”

Vulnerable groups, such as persons with
disabilities, are under-represented in
employment. In 2005, the most recent
year for which data is available, the
employment rate for persons with
disabilities was 45.5 per cent, compared to
58 per cent among persons without
disabilities.”?

Women suffer more from unemployment
than men, especially in urban areas (urban
female unemployment is 36 per cent). In
the formal sector, one employee out of
four is female, and only 21 per cent of
managers are women, falling short of the
2005 domestic SADC target of 30 per
cent.”

The activities of trade unions are
restricted, and the Zambia Congress of
Trade Unions has reported a steady
deterioration of basic workers' rights in
the private sector. For example, new
workers in some companies, particularly
multinationals, have been asked to sign
statements pledging that they will not join
a union as a condition of employment.
There was particular concern about the
behaviour of Chinese multinationals.”
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Gaps in Implementation

Labour laws do not define or prohibit
the casualization of labour. The Anti-
Casualization Draft Bill has been
tabled before Parliament for
enactment into law, but has not been
passed.

The procedures for conducting a
lawful strike are prohibitively long and
require review. Furthermore, union
members and their leaders are not
protected under the law for reprisals
by employers for workplace actions.

District Child Labour Committees are
inadequately resourced to conduct
inspections to curb child labour.?®

Recommendations to the Government

The Anti-Casualization Draft Bill should
define and address casualization and
provide for equal and decent
employment opportunities for
vulnerable groups.

The Labour Department, including
District Child Labour Committees,
should be adequately resourced to
execute their mandate.

Procedures for holding a lawful strike
should be reviewed and amended.

Harmonise legislation providing for
different labour related matters for
ease of enforcement and monitoring
of compliance.

Environmental Law

The Constitution declares that it is the

State’s responsibility to uphold laws and

conduct its affairs in a way that will

preserve, develop and utilise Zambia’s
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natural resources in a sustainable way.

The 2011 Environmental Management Act

ensures the right of every person to a

National Baseline Assessment on Business and Human Rights

clean, safe and healthy environment,*®
and The Mining and Minerals
Development Act of 2008 provides
regulations for environmental protection
in mining.29

In recent years, business impacts on the
environment have emerged as a major
challenge. The growing footprint of the
mining sector has been associated with air
and water pollution, as well as the
degradation of livelihoods for those
relying on the land for food or income. A
2010 study found that the Copperbelt
Province, home to much of the mining
industry, is one of the most polluted areas
in Zambia, with the Kafue River showing
higher levels of pollutants than other
African rivers.*

Environmental impact assessments (EIAs)
are required for any project likely to have
a negative impact on the environment.*!
Regulations for EIAs are set out in the
1997 Statutory Instrument no. 28, and
public consultations are required for large
business projects.*” The Zambia Human
Rights Commission has reported, however,
that in practice, local consultations were
often conducted only with local chiefs, and
did not include direct engagement with
community members. Notifications of
consultations were reportedly announced
just a few days before consultations took
place, and the environmental briefs
produced as part of an EIA were long and
complicated, leaving communities in the
dark about what they contained.* Civil
society organisations were not always
aware that EIA processes were taking
place, hindering them from participating.®

Gaps in Implementation

e The provision in the Environmental
Management Act requiring that EIAs
include social issues does not specify
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which social issues should be
considered, and does not define what
such consideration would entail.

Provisions requiring public
consultation as part of an EIA are
similarly undefined. The law does not
require ElAs to include non-technical
summaries or to be available in local
languages.

The Environmental Management Act
does not require EIA practitioners to
have specific professional skills or
certifications.

The Zambia Environmental
Management Agency (ZEMA) has
restricted capacity to monitor impacts
and pollution due to limited financial
resources, equipment and personnel.
The agency is only present in four
districts, and does not have a
sufficient number of social or technical
specialists to carry out its mandate. It
reportedly lacks the necessary
equipment to measure contamination
levels in air and water, leaving it
dependent on companies to report
pollution levels.*

Pursuant to the Environmental
Management Act 2011 (section
115(1)), the Minister can overrule a
decision by ZEMA to approve or
decline the go-ahead of projects based
on environmental considerations, and
there is evidence that this occurs in
practice.36

Recommendations to the Government

Amend the Environmental
Management Act 2011 to require:

e That ElAs address clearly defined
social and human rights issues.
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e That ElAs include meaningful
consultation (referencing the
constituent elements of free, prior
and informed consent, as defined
under international law) with
affected communities.

e That decisions made by ZEMA to
decline or approve projects can
only be overruled by an
independent and impartial body,
such as a court or tribunal.

ZEMA is mandated to provide
environmental information to the
public (Environmental Management
Act 2011, section 86(1)) and to ensure
that a central environmental
management system includes all EIAs
and management plans (section 87).
These provisions should be
expeditiously implemented.

Provide ZEMA with additional
resources to enable the agency to
effectively implement its mandate,
including financing, equipment,
training and human resources.

The Draft Regulations for
Environmental Impact Evaluators
proposes the establishment of a
registration and certification process
for impact assessment practitioners.
These regulations should be promptly
enacted and implemented.

Facilitate continuous training of ZEMA
staff, impact assessment consultants,
community leaders, and the judiciary
on the promotion and protection of
environmental rights.
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Access to Information &
Corporate Reporting

Access to information is a component of
the right to freedom of expression and is
elaborated in a number of international
and domestic legal instruments. Recent
years have seen growing calls by
consumers, regulators and investors for
companies to report not only on their
financial performance but also on their
environmental and social impacts.
Governments and international bodies
have produced guidance on the content
and form of such non-financial reporting,
and a number of non-governmental
organisations (e.g. The Sustainability
Accounting Standards Board, International
Integrated Reporting Council, Global
Reporting Initiative, Carbon Disclosure
Standards Board) have produced
frameworks to elaborate how, and what,
to report.

According to the Guiding Principles, ‘State
encouragement of, or where appropriate
requirements for, [human rights]
communication are important in fostering
respect for human rights by business
enterprises.” The Guiding Principles ask
States to consider issuing binding non-
financial reporting requirements ‘where
the nature of business operations or
operating contexts pose a significant risk
to human rights.”’
Gaps in Implementation
e The Government does not currently
require any non-financial reporting by
companies. The Companies Act, the
Securities Act, and the Banking and
Financial Services Act all require
financial disclosure by private and
public companies, but do not include
detailed non-financial aspects relevant
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for compliance with the Guiding
Principles.

e Companies listed on the Lusaka Stock
Exchange are required to report on
their observance of a number of
additional standards, including some
that have human rights relevance (e.g.
the OECD Guidelines for Multinational
Enterprises). However, only 23
companies are listed, most of which
are foreign-owned and required to
make such disclosures in the
jurisdictions where they are
headquartered.

e The Access to Information Law has
been pending since 2002 but has not
been enacted.

Recommendations to the Government
e The Access to Information Law should

be promptly passed and implemented.

e All legislation relating to corporate
reporting (e.g. Companies Act;
Registration of Business Names Act)
should be amended to include
requirements for non-financial
reporting, clearly including
information addressing labour,
environment, social and human rights

issues.

e Issue guidance to businesses about
what type of information to include in
non-financial reporting, clearly
defining labour, environment, social
and human rights issues and targets.
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Enforcement Capacity

The Ministry of Labour is responsible for
inspecting worksites for compliance with
Zambian labour law. The Zambia
Environmental Management Agency
(ZEMA) is responsible for inspecting
business operations for environmental
damage. The Ministry of Mines, Energy
and Water Development is mandated to
ensure compliance with occupational
health and safety standards in mining.*®
The Occupational Health and Safety
Institute carries out medical examinations,
while the Occupational Safety and Health
Inspectorate also conducts labour

. . 39
inspections.

Gaps in Implementation

e The research carried out for this
Baseline found that most State
agencies were under-resourced to
implement their mandates to prevent
and address business-related human
rights abuses. This includes inspection
agencies, licensing bodies and remedy
mechanisms. In many areas, the law
complies with international standards,
but weak enforcement means that
human rights abuses by companies
are not investigated, addressed and
remediated.

e Most State agencies’ enforcement of
laws focuses on businesses in the
formal sector. As the vast majority of
economic activity (89 per cent) in
Zambia is informal, this leaves many
significant human rights impacts
unaddressed.*

e The Ministry of Labour’s enforcement
powers are limited to making
corrective recommendations
(Employment Act, Section (64) and
(65)). If the erring party disputes the
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recommendation, remedial measures
can only be enforced through the
courts, a process that is slow and
expensive.

e Police and other law enforcement
officers are not sufficiently trained on
human rights, especially as they relate
to business activities.

e Foreign investors in Zambia operate in
an enforcement gap. The Zambia
Development Agency only monitors
foreign investors receiving tax
incentives, and does not coordinate
with the Ministry of Labour or ZEMA
to ensure that the business operations
of foreign investors are systematically
inspected.

e Revenue collecting bodies, such as the
Zambia Revenue Authority, the Road
Transport and Safety Agency and
others, do not have the capacity to
adequately track revenues or ensure
that company activities match the
reported revenues. Furthermore,
under-resourcing of the supreme
audit institution undermines the
State’s ability to ensure that
businesses comply with their tax
obligations.

Recommendations to the Government

e Increase resources to institutions such
as ZEMA, the Patents and Company
Registration Agency, the Zambia
Development Agency, the Zambia
Revenue Authority, the Labour
Department, the Ministry of
Commerce, Trade and Industry and
others involved in promoting and
protecting human rights related to
business-activities, to ensure that
these agencies are able to carry out
their mandates effectively.
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e Increase training on human rights for
relevant Government departments
and agencies to ensure that they are
sensitised to the human rights
responsibilities of businesses,
common forms of human rights
abuses and their remedy.

e Address human rights impacts in the
informal sector. This may include, for
example, carrying out impact

assessments of key sectors, such as
retail, construction or agriculture, and
issuing recommendations for sector-
wide efforts to improve conditions.
These measures should be
implemented in partnership with
relevant domestic and international
organisations (e.g. International
Labour Organisation).

GUIDING PRINCIPLE 4 BUSINESSES CONTROLLED BY

THE STATE & STATE-OWNED ENTERPRISES

The Guiding Principles state that, ‘where a
business enterprise is controlled by the
State or where its acts can be attributed
otherwise to the State, an abuse of human
rights by the business enterprise may
entail a violation of the State’s own
international law obligations.” This means
that the State has an enhanced and
particular obligation to ensure that any
businesses that it owns or controls (such
as State-owned enterprises or financial
institutions that receive substantial State
support) exercise respect for human
rights.

Zambia has a number of large State-
owned enterprises, including the Zambia
Telecommunications Company, Zambia
State Insurance Corporation, Zambia
National Commercial Bank, Indo-Zambia
Bank, Development Bank of Zambia,
Zambia Consolidated Copper Mines-
Investment Holdings, Ndola Lime, Zambia
Electricity Supply Corporation and many
others.

Since the closure of the Zambia Industrial
and Mining Corporation and other key
corporations such as the Industrial
Development Corporation of Zambia and
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the Finance and Development Corporation
in the 1990s, State-owned enterprises in
various sectors have been operating under
the direct supervision of line ministries. In
2013, the Government began reorganising
and reforming the system for regulating
State-owned enterprises, a process that
culminated in the establishment of the
Industrial Development Corporation, a
holding company that administers
Government-controlled shares in
companies.

Gaps in Implementation

e State-owned enterprises are regulated
like privately owned companies, with
no reference to the special obligations
of the Government as specified in the
Guiding Principles. The Government
has no dedicated policy or guidance
outlining the expectation that State-
owned enterprises respect human
rights.

Recommendations to the Government

e Develop and implement a policy
stating that that State-owned
enterprises must respect human rights
and are obligated to exercise human
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rights due diligence as outlined in the
Guiding Principles.

GUIDING PRINCIPLE 5 PUBLIC SERVICE DELIVERY

Gaps in Implementation

The Guiding Principles note that States
retain their duties under international
human rights law to provide equitable
public services regardless of whether
those services are privatised.

In Zambia, a number of public services are
provided by private or semi-private
companies. Companies providing water
and sewerage services, for example,
operate as private companies but are
wholly owned by local authorities.

In addition to some public services being
provided by private actors, some
companies provide services to their
employees or the communities where
they operate. The most prominent
example of this is mining companies, many
of which provide education, healthcare,
water and sanitation to local communities.
Mopani Copper Mines, for example, runs
two hospitals, seven township clinics and
several workplace clinics. Konkola Copper
Mines runs two hospitals and eight clinics.
These health facilities are available for free
to employees and dependants and
available to the public at a subsidised
fee.*! Out of the 10 hospitals and 37 clinics
previously operated by ZCCM, less than
half continue to be run by mining
companies, while the others have been
handed over to the Government. Many of
the company-run facilities are reportedly
in better condition than those run by the
Government.*?
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The Government does not assess the
potential human rights implications of
outsourcing the delivery of public
services to private providers, nor are
the private or semi-private companies
that implement such services required
to respect human rights and
implement human rights due
diligence.

There is no systematic, publicly
available information regarding which
private sector companies provide
public services to their employees or
local communities. The legal
regulations and standards governing
these arrangements are unclear.

There do not appear to be any
Government controls or oversight in
place to ensure that company-
provided public services are
implemented according to the
requisite standards and effectively
monitored for compliance with
domestic and international standards.
As such, it is not guaranteed that such
services are provided in accordance
with the Government’s duties to
protect, respect and fulfil human
rights.

Corporate social responsibility
projects, including the delivery of
public services, can be deducted from
companies’ tax burden, and are not
necessarily aligned with national or
local human development priorities,
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nor coordinated with local
communities.

Recommendations to the Government

e Monitor the delivery of any public
services by companies to ensure that
they meet the applicable standards, as
well as the State’s obligations under
international law to protect, respect
and fulfil human rights.

e Develop and implement a policy that
governs company social spending that
includes, at minimum, the

requirement that such spending is
aligned with local and national human
development objectives and that
activities are designed and
implemented in consultation with
local communities pursuant to a
human rights-based approach.
Furthermore, such projects should
include a long-term sustainability plan
that includes the possibility of
handover to appropriate Government
or civil society actors.

GUIDING PRINCIPLE 6 GOVERNMENT CONTRACTING &

PUBLIC PROCUREMENT

Just as the State retains its human rights
obligations when it acts as a business, so
do these obligations remain when the
State contracts with businesses. Nearly
half of Zambia’s GDP consists of public
procurement, and some of the country’s
largest and most impactful projects are in
fact commissioned by the State.*?

The Zambia Public Procurement Agency
(ZPPA) is responsible for managing State
procurement, but does not issue individual
tenders. More than 600 individual
procurement agents in Government
departments issue their own bidding
tenders and carry out the award process,
with ZPPA playing an oversight role.

Gaps in Implementation

e Bidding companies are monitored for
financial criteria, but not on
environmental, social or human rights
performance. While procurement
criteria include due diligence on
contractors to ensure that they have
not been convicted of crimes or are

under sanctions, it does not include
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non-financial criteria such as the
existence of a human rights policy or
due diligence procedures.

e Thereis no law, policy or other
guidelines requiring the Ministry of
Labour or ZEMA to provide
information to ZPPA on labour
violations or environmental damage.
Therefore, companies that are found
to violate the law or pollute the
environment may not be barred from
making further bids.

e The Government does not provide any
advisors or systematic information
that assists companies in carrying out
procurement contracts in line with
human rights requirements.

Recommendations to the Government

e Integrate human rights criteria
throughout the public procurement
system, including pre-qualification,
award criteria, tender evaluation,
monitoring and termination.
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e Bar companies found to violate human
rights or environmental standards
from participating in further bids.

e 7ZPPA should provide human rights-
based procurement best-practice

guidelines to its procurement
agencies.

GUIDING PRINCIPLE 8 POLICY COHERENCE

The Guiding Principles state that
government duties under human rights
law should be consistently implemented
across departments and between the local
and national level. This means that
governments are obligated to assess the
policies and practices of all agencies to
ensure that the State duty to protect
against business-related human rights
abuses is effectively implemented across
government agencies and activities.

Gaps in Implementation

e The interaction between State bodies
charged with regulating the practices
of business activities is unclear. Land
acquisition by companies, for
example, falls under the remit of at
least four government institutions
(Ministry of Lands, ZEMA, Office of the
Vice President, local authorities and
Ministry of Chiefs and Traditional
Affairs).

e Asnoted previously, the interaction
between ZDA and the Ministry of
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Commerce when assessing investors is
not clear. Monitoring the
environmental, social and human
rights impacts of businesses is spread
across the Government (ZEMA,
Ministry of Labour, etc.) without clear
lines of reporting, coordination or
collaboration.

Recommendations to the Government

e |dentify and review key regulatory
activities related to business human
rights impacts (e.g. land acquisition,
lease or use; investment contracts;
taxation and revenue management;
labour conditions; environmental
impacts) to clarify the responsibilities
of relevant ministries.

e Coordinate the monitoring of business
activities between all agencies that
conduct site visits, particularly ZEMA,
the Ministry of Labour, ZDA and ZPPA.
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GUIDING PRINCIPLE 9 INVESTMENT NEGOTIATIONS &

AGREEMENTS

The Guiding Principles state that
investment arrangements (State-investor
contracts, bilateral investment treaties or
any other investment agreements, treaties
or negotiations) should not prevent States
from exercising their human rights duties,
and should be formulated and
implemented in a manner that is
consistent with business respect for
human rights.

The Government provides incentives for
companies to operate in high-priority
sectors (manufacturing and infrastructure)
and to create ‘high-quality’ jobs, defined
as those requiring technical expertise.
Incentives for investors include:*

e Zero per cent tax rate on dividends for
5 years from year of first declaration of
dividends.

e Zero per cent tax on profits for 5 years
from the first year profits are made.
For year 6 to 8 only 50 per cent of
profits are taxable and in years 9 and
10 only 75 per cent of profits are
taxable.

e Zero per cent import duty on raw
materials, capital goods and machinery
for five years.

e Deferment of VAT on machinery and
equipment including trucks and
specialized motor vehicles.

Zambia is currently party to 13 bilateral
investment treaties and eight regional
trade treaties.”” Investment Promotion
Agreements between Zambia and other
States are published every year in the
Ministry of Commerce Annual Report, and
are announced publicly when they are
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signed and come into force. Most
Investment Promotion Agreements
concern double taxation and remittances.

Gaps in Implementation

e The Government has not provided any
guidelines or standards specifying that
investment treaties and contracts
(including State-investor contracts)
contain human rights criteria and do
not limit the Government’s ability to
regulate for increased environmental
and human rights protection. Many
such agreements are not publicly
available.

e The Ministry of Commerce, Zambia
Development Agency and Zambia
Public Procurement Agency
investigate whether potential
investors have been convicted of
crimes in other jurisdictions, they do
not undertake systematic risk
screening according to environmental,
social or human rights performance.
Furthermore, the interaction between
these agencies and other Government
inspection bodies, notably, the
Ministry of Labour and ZEMA, is
unclear, without obligations to
coordinate between relevant agencies
or report inspection findings across
Government departments.

e Though investors receive incentives
for operating in certain sectors, they
are not incentivised to respect human
rights.

Recommendations to the Government
e Include human rights criteria in
investment agreements and contracts
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with foreign investors in accordance
with the UN Principles for Responsible
Contracts, i.e. consider human rights
from the outset. Ensure that relevant
agencies monitor foreign investment
projects for compliance with these
principles, and that information on the
human rights obligations of companies
operating in Zambia is available to the
public.

e |nclude non-financial criteria,
particularly regarding environmental
and human rights performance, in risk

screening and due diligence
assessments of foreign investors.
Clarify that the Ministry of Commerce
has the ultimate duty to carry out and
act on the findings of such risk
screening.

e Revise the current incentives on
labour to include decent work criteria
in line with International Labour
Organisation standards. Include
environmental and human rights
performance in the incentives criteria.

Pillar 3: Access to Remedy

GUIDING PRINCIPLES 25 & 26 JUDICIAL GRIEVANCE

MECHANISMS

States have the obligation to provide
effective judicial remedies to victims of
business-related human rights abuses.
This means not only establishing courts
and other bodies to investigate and
adjudicate business-related complaints,
but also ensuring that the justice they
deliver is swift, consistent, equitable and
available to all without discrimination.

Zambia has a number of judicial remedy
mechanisms relevant for addressing
business-related human rights harms.
Complaints of labour exploitation,
including failing to pay wages and forcing
employees to work, can be lodged with
local labour officers, who will arrange for
corrective action to be taken. Complaints
can also be lodged directly with the
Labour and Industrial Relations Court.*®
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The Judicial Complaints Authority receives
complaints regarding the misconduct of
judicial officers.*’

Gaps in Implementation

While most Zambian institutions providing
judicial remedies are adequately
mandated, there are numerous practical
barriers to access to justice for citizens,
including:*®

e (Cases are slow to process and can be
expensive.

e In cases of human rights abuses by
businesses, most citizens do not know
where to file a claim. In disputes over
land, traditional and formal courts, as
well as the Land Tribunal, may have
jurisdiction depending on the tenure
under which the land is owned.
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e Where judgments have been made in
favour of victims of human rights
violations, especially against the
Government, compensation has been
delayed or not paid at all.

e All of these practical barriers add up to
the fact that very few successful cases
of litigation against companies have
been carried out. In the few cases
where a judgment against a company
was ordered, payment amounts have
been small, and the process of
accessing justice has taken years.*’

Recommendations to the Government

e Address critical issues regarding
access to justice, including barriers to
access to judicial remedies and
prompt enforcement of judgments.
This includes: ensuring speedy hearing
of cases; further decentralising courts
to more districts and the High Court to
more provinces; recruiting more staff
to the Legal Aid Board; providing more

resources to honour court
judgements; and decentralising the
Industrial Relations Court to all
provinces.

e The Ministry of Justice and judicial
institutions should disseminate easy-
to-understand information that
clarifies judicial remedy mechanisms
responsible for business-related
human rights abuses. This information
should be localised to the district level
and presented in a form that is readily
understandable to citizens.

e Agencies that deal with investigations
of individual complaints (e.g. ZEMA,
Ministry of Labour) should publicise
the applicable remedy bodies.

e The Legal Aid Board should be de-
centralised so that it is available in
regions where the most common and
severe business-related human rights
abuses take place.

GUIDING PRINCIPLES 25, 27, 28 & 31 NON-JUDICIAL

GRIEVANCE MECHANISMS

The Guiding Principles recommend that, in
addition to judicial mechanisms, States
should establish alternative bodies where
victims of business-related human rights
abuses can seek redress. For these bodies
to be considered effective, the Guiding
Principles state that they must be
legitimate, accessible, predictable,
equitable, transparent, and rights-
compatible and provide a source of
continuous learning (operational-level
mechanisms should, in addition, be based
on engagement and dialogue).”

Zambia has a number of non-judicial
remedy mechanisms available to victims
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of business-related human rights abuses.
Land disputes, which most often relate to
boundary issues, ownership claims and
inheritance, are typically resolved by local
traditional leaders.”® If a dispute cannot be
resolved at this level it proceeds to senior
and paramount chiefs. The Land Tribunal
is intended as an accessible alternative to
the formal court system.*

The Zambia Human Rights Commission
monitors human rights conditions and
oversees local human rights committees in
nine provinces. It has the power to
investigate complaints and can make
recommendations for compensation or
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other actions to remedy human rights
abuses.”®

The Anti-Corruption Commission
investigates complaints of corrupt
practices, and the Legal and Prosecutions
Directorate within the Commission is
responsible for prosecuting cases under
the Anti-Corruption Act.”* Depending on
the nature of the allegations, the
Commission may facilitate an
administrative settlement or intervention
that would provide some form of remedy
to a victim of human rights violation.
Complaints against police action can be
reported to the Police Public Complaints
Authority.>

Gaps in Implementation

e Aside from the formal court system,
which can be slow and expensive,
other agencies do not have dedicated
non-judicial complaint mechanisms.
Though ZDA, the Ministry of
Commerce and ZPPA monitor
company activities, they do not have
mechanisms for citizens to file
complaints.

e The Government has not provided
guidance to companies regarding
operational-level grievance
mechanisms.

e The State does not collect or publish
information about available non-
judicial bodies, such as the
International Finance Corporation’s
Compliance Advisor Ombudsman or
operational-level complaint
mechanisms.

e Court-annexed mediation, though
faster than the judicial system in
resolving some human rights-related
matters, is still relatively new and
remains unaffordable to most

National Baseline Assessment on Business and Human Rights

vulnerable groups and those living in
rural areas.

e The Zambia Human Rights
Commission, which is mandated to
hear human rights-related complaints,
is under-staffed and under-resourced.
Though mandated to have 150 staff, it
currently has only 53.

Recommendations to the Government

e The Ministry of Justice should
disseminate easy-to-understand
information that clarifies non-judicial
grievance mechanisms for business-
related human rights abuses (for
example the International Finance
Corporation’s Compliance Advisor
Ombudsman or the OECD’s National
Contact Points).

e The Zambia Human Rights
Commission’s complaints function
should be expanded to make binding
recommendations. Its funding should
be increased to enable it to fully and
effectively implement its mandate to
promote and protect human rights.

e The Ministry of Commerce, Trade and
Industry and the Ministry of Justice, in
collaboration with community
representatives and the Chamber of
Mines, should provide guidance to
extractive industries companies on
human rights due diligence, including
a component on operational-level
grievance mechanisms that meet the
effectiveness criteria outlined in
Guiding Principle 31.

e Train more mediators, lower the cost
and publicise the Court-Annexed
Mediation mechanism to increase
access, especially for vulnerable
groups.

e Increase funding and improve the
operations of the Land Tribunal.
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